course, be abused for reasons other than delay.  See
Advisory Committee Note to amended Rule 11 of the FRCP
(1983).

Rule 3.3 of the Model Rules provide that "A lawyer
shall not knowingly ... (3) fail to disclose to the
tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position
of the client and not disclosed by opposing counsel." The\
record shows that with the exercise of reasonable diligence,
as required by Rule 11 of the Federal Rules of Civil
Procedure, counsel for the operator should have known that
Allied products, supra, was not controlling precedent in
this Commission proceeding.

Under the circumstances presented, the trial judge
recommends that if the Commission finds the unprofessional
conduct alleged warrants disciplinary action, Robert C.
Kota, Esq., a member of the bar of the State of West
Virginia, be publicly reprimanded for contempt of the
Commission and suspended from practice before the Commission
for 6 months.

The premises considered, therefore, it is ORDERED that
the actions heretofore specified as violative of the
standards of professional conduct by Robert C. Kota, Esq.,
member of the bar of the State of West Virginia, be, and
hereby are, REFERRED to the Commission pursuant to Rule 80
for such disciplinary action as ffi Commission deems
appropriate.

a

eph B. Kennej
Administrative Law Judge
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